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Sonnentag, David L. Swanlund,

and

(Tenants): Luanne Halpaus, Ken Pate, Sue
Kelmer, Nicholas Richter, Jennifer Krause,
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and
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Street w. (unit 3); 1903 W. 5th Street (unit 1);
306 4th Street W. (unit 1); 306 4th Street W.
(unit 2); 306 4th Street W. (unit ~; 603 Park
Street N.; 710 4th Street W.; 712 4 Street W.;
712-1/2 4th Street W.; 1209 4th Street W., 721
Bush Street (unit A); 135 3rd Street E.,

Defendants.
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This matter came before the Honorable Robert R. King, Jr., Judge of District Court, for

hearing on June 26, 2009. John M. Baker, Esq., appeared on behalf of the City of Red Wing.

Dana Berliner, Esq., and Jason Adkins, Esq. appeared on behalf of all other parties.

Based upon the arguments of counsel and the Court's review of the parties' memoranda

and affidavits, and all of the files, records, and pleadings herein, the Court makes the following:

FINDINGS OF FACT

Parties

1) Plaintiffs Robert and Rebecca McCaughtry own 11 residential buildings located within

the City of Red Wing, containing a total of 24 rental units. Aff. Robert McCaughtry ~ 3

(March 17, 2009). The remaining property owners own various rental properties located

within the City of Red Wing.

2) Plaintiff Jesse Stewart is a tenant in a multi-unit building, located within the City of Red

Wing, owned by landlord-Plaintiffs Brad and Adriana Sonnentag. Aff. Jesse Stewart ~~

2,6 (March 17, 2009). The remaining tenants reside in various rental properties owned

by the landlords and located within the City of Red Wing.

3) Defendant City of Red Wing (hereinafter "City" or "Red Wing") is a municipal

corporation, created and existing under and by virtue of the laws of the State of

Minnesota.

FactuallProcedural Background

4) In 2003 the City commissioned a study of existing housing needs and conditions in Red

Wing. The study provided information regarding the age and condition of the existing

housing in Red Wing. The study determined that much of Red Wing's rental housing
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was deteriorating. Stewart v. City of Red Wing, 554 F. Supp.2d 924, 926 (D. Minn.

2008).

5) The Study recommended that a rental inspection program should be established to assure

that all rental units were in compliance with housing laws and codes. The Study

recommended alternatively that the City determine whether it needed to update its

housing code. In 2004, the Red Wing City Council formed a Housing Code Committee

to consider an inspection and licensing program for rental properties. The Committee

drafted a proposed rental inspection and licensing ordinance. ld.

6) On February 28, 2005, the City adopted the rental inspection and licensing ordinance as

part of its revised Housing Maintenance Code ("HMC") and Rental Dwelling Licensing

Code ("RDLC"). Red Wing City Code (Minn.) § 4.30, 4.31 (2008).

7) For purposes of administering the program, Red Wing is divided into three zones.

8) The parties disagree about the City's underlying motivation for adopting this ordinance.

The Plaintiffs attempt to characterize the City's motivation as being aimed at minimizing

police service calls. The City attempts to characterize its motivation as being aimed at

protecting, preserving, and promoting the public health. It is inappropriate for the Court

to make findings concerning the City's motivation for adopting this ordinance at this

stage of the litigation as there appear to be genuine issues of material fact concerning the

City's underlying motivation for adopting this ordinance.

9) The RDLC requires owners of rental property to obtain a temporary permit if they have

not obtained an operating license. ld. § 4.31, subd. 1. 1. (a).
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10) Once the City obtained the necessary address and landlord information through the

temporary permit process, it began implementing its rental inspection and licensing

program.

11) Plaintiff-landlords objected to the City's request to inspect their rental properties and

stated that the City would need to obtain a warrant to do so. Stewart, 544 F. Supp. at 927.

To this date, none of their rental properties have been inspected. Depo. Gerald Cook p. 8

(Sep. 21, 2007).

12) The City then sought judicial intervention by filing an Application for Administrative

Warrants in the Goodhue County District Court. Shortly thereafter, the Plaintiffs (other

than John Monroe) filed an action in the Goodhue County District Court for declaratory

and injunctive relief on November 15, 2006. Stewart, et al. v. City of Red Wing, 25-CV-

06-3391, (Minn. D. Ct. Nov. 15,2006). The City removed the Stewart action to Federal

District Court in December of2006.

13) While the action was pending in Federal District Court, the City's warrant application

was denied by the Honorable Thomas W. Bibus, Judge of District Court, on August 30,

2007. Judge Bibus found that the ordinance authorized an inspection only when (1) a

rental license application had been executed and (2) there was reason to believe a code

violation exists. Judge Bibus reasoned that since neither condition existed, the warrant

application ought to be denied. Stewart, 554 F. Supp.2d at 927.

14) Subsequent to Judge Bibus' August 30, 2007 ruling, each of the Plaintiff-landlords to this

action received a temporary rental license for their rental properties in the City. Owens

Aff. ,-r5(Mar. 11,2008).
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15) On October 8, 2007 the Red Wing City Council adopted amendments to the RDLC and

the HMC. The amended RDLC authorized zone-based inspections.

16) The City filed a second Application for Administrative Warrants in Goodhue County

District Court on March 12,2008. City of Red Wing v. Terry Amyx, Robert Yeary, et. aI.,

25-CV-08-1104, (Minn. D. Ct. Mar. 12, 2008). Given the proceedings in Federal

District Court, this motion was stayed until May 2,2008.

17) On May 1, 2008, the Honorable John R. Tunheim granted the City's Motion for

Summary Judgment and Dismissed Plaintiffs' complaint without prejudice, holding that

Plaintiffs lacked standing. Id. at 931-932.

18) On May 12, 2008 an action was filed in Goodhue District Court where the Minnesota

Constitutional claim present in the instant case was first presented. McCaughtry, et al. v.

City of Red Wing, 25-CV-08-1856; (Minn. D. Ct. May 12,2008); PIs. Memo. 9 (Aug. 7,

2009).

19) On May 19, 2008 the Honorable Timothy L. Blakely denied the City's second

Application for Administrative Warrants, finding that the City had not put limits on the

hypothetical future use of information that might be gained through the rental property

inspections. McCaughtry, 25-CV-08-1856, 10 (Minn. Dist. Ct., May 19,2008).

20) The Amyx and McCaughtry cases were consolidated in Judge Blakely's May 19, 2008

order.

21) Plaintiffs motioned the Federal District Court to alter or amend the May 1, 2008

judgment by remanding the matter to state district court. Stewart v. City of Red Wing,

No. 06-4872 (D. Minn. Aug. 6, 2008). In granting this motion, Judge Tunheim reasoned
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that given the applicable case law remanding the case was mandatory, even though the

Plaintiffs would face virtually identical standing issues in state court. Id. at 5.

instant matter reads as follows:

22) Following the remand, Stewart was consolidated with the McCaughtry and Amyx cases.

23) Following Judge Blakely's May 19, 2008 ruling, the Red Wing City Council amended

the RDLC on July 28,2008 and October 27,2008.

24) The amended RDLC containing the Rental Dwelling Inspection ordinance at issue in the

SEC. 4.31. RENTAL DWELLING LICENSING CODE

Subd. 1. INSPECTION AND LICENSING OF RENTAL DWELLINGS.

3. Rental Dwelling Inspections. No operating license may be issued or renewed
unless the City determines, following an inspection conducted pursuant to this
section, that the Rental Dwelling Unit and its premises conform to the Housing
Maintenance Code ("HMC"). As more specifically provided below, the
enforcement officer and his or her agents may cause inspections, follow-up
inspections, and reinspections on Rental Dwelling Units on all classes of property
within the City on a scheduled basis, and on Rental Dwelling Units or owner-
occupied residential units on all classes of property when reason exists to believe
that a violation of an applicable subdivision of the HMC exists, has been, or is
being committed.

(a) The City enforcement officer and his orher agents are authorized to contact
owners, tenants and managers of rental dwellings to schedule inspections of
rental dwellings at reasonable times. They are also authorized to conduct
those inspections once scheduled. These scheduled inspections will be
conducted to determine whether the Unit and its premises conform to the
HMC so as to inform the City's decision of whether to issue an operating
license. The authority to schedule and to conduct these inspections is
available even if the owner or owner's agent holds a temporary permit, and
without regard to whether the owner or owner's agent has filed an application
for an operating license.

(b) In addition, upon receipt of a properly executed application for an operating
license, the enforcement officer shall cause an inspection to be made of the
premises to determine whether the structure is in compliance with the HMC.
Inspections performed pursuant to the authority in subsection (a) or subsection
(b) are hereinafter described as "Licensing Inspections."
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(c) In addition, the City enforcement officer and his or her agents are authorized
to conduct inspections on Rental Dwelling Units or owner-occupied
residential units on all classes of property when reason exists to believe that a
violation of an applicable subdivision of the HMC exists, has been, or is being
committed. A complaint or complaints from a tenant of a Rental Dwelling
Unit shall be an adequate basis for a reinspection of a Rental Dwelling Unit.

(d) To increase the awareness by owners of the likely timing of requested
inspections and to conserve public resources, the City enforcement officer
may schedule and conduct inspections pursuant to subsection (a) according to
the area of the City in which the unit is located, dividing the City into zones
and endeavoring to perform inspections pursuant to subsection (a) in one zone
before beginning them in a different zone.

(e) If a structure or Rental Dwelling Unit is not in compliance, one or more
follow-up inspections or reinspections may be conducted to verify that
conditions and any corrections conform to the provisions of the HMC.

(f) When the basis for the inspection pursuant to this section is information
observed or obtained during a Licensing Inspection, such reinspection or
follow-up inspection shall be conducted on a scheduled basis.

(g) Owners of Rental Dwelling Units shall report to the City the full names,
telephone numbers and addresses of the principal tenant of all Rental
Dwelling Units under their ownership or control, and update such information
as needed to ensure that it is accurate and current.

(h) When scheduling Licensing Inspections pursuant to this section, the City
enforcement officer or his or her agents will seek the consent of the owner of
the property (if not already received) to inspect those areas outside of Rental
Dwelling Units that are not accessible to the general public (including any
internal rooms that are inaccessible to the public, such as storage or
mechanical rooms) and to unrented Dwelling Units, and the consent of the
primary tenant of the Rental Dwelling Unit (if not already received) to inspect
that Unit. If the property owner demonstrates to the satisfaction of the City
enforcement officer or his or her agents that one or more tenants have
consented in writing to the inspection of their units, individual contacts by the
City with those tenants may be deemed unnecessary.

(i) If the City is unsuccessful in securing consent for an inspection pursuant to
this section, the City shall seek permission, from a judicial officer through an
administrative warrant, for its enforcement officer or his or her agents to
conduct an inspection. Nothing in this Code shall limit or constrain the
authority of the judicial officer to condition or limit the scope of the
administrative warrant.

G) The scope of a Licensing Inspection shall be limited to what is necessary to
determine in accordance with this subdivision whether the Unit and its
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premises conform to the HMC. This shall not preclude the enforcement
officer from relying upon observations from a Licensing Inspection in seeking
one or more of the remedies provided in Section 4.31 Subd. 2.

(k) A Licensing Inspection must be scheduled during ordinary business hours (or
as otherwise arranged with the owner or tenant). Owners and their agents, and
tenants, may at their option request that Licensing Inspections above take
place only when they are present, so long as the request identifies at least one
date or time within the two weeks following the date of the request when the
requesting party agrees to be present.

(1) During inspections conducted pursuant to an administrative warrant,
photographs and video recordings may not be taken of areas inside the
building, absent further court permission or consent of the tenant (for areas
inside the unit) or the landlord (for areas inside the building but outside a
tenant's unit, and areas inside an unoccupied unit).

(m) Inspectors are not authorized to open containers, drawers, or medicine
cabinets, unless the containers, drawers, or medicine cabinets are opened with
the consent of the tenant (for areas inside the unit) or the landlord (for areas
inside the building but outside a tenant's unit, and areas inside an unoccupied
unit). For purposes of this paragraph, a medicine cabinet is a covered cabinet
located above a sink in a dwelling unit's bathroom.

(n) Inspectors are authorized to open cabinets (other than medicine cabinets) or
closets only when it is reasonably necessary in order to inspect for the
existence of one or more conditions that violates the HMC, or when the
cabinets or closets are opened with the consent of the tenant (for areas inside
the unit) or the landlord (for areas inside the building but outside a tenant's
unit, and areas inside an unoccupied unit)

(0) The information regarding the condition of the unit or its occupants that
inspectors retain after recording it in any inspection logs or forms shall be
limited to descriptions of conditions constituting a violation of the HMC.
Inspectors may record a list of conditions that the landlord or tenant is
encouraged to repair or change but which do not constitute a violation of the
HMC, if that list is not retained by the inspector or City but is instead simply
given to the landlord or tenant.

(P) The City may not upload to a GIS system any data regarding the results of
inspections conducted pursuant to this Section.

(q) The City will not share information regarding the condition of the unit or its
occupants obtained through inspections conducted pursuant to this Section
with any current member of the Red Wing Police Department or any law-
enforcement agency of another jurisdiction, or enable their discovery by such
person or agency, unless

(i) such disclosure is required by law, or
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(ii) such disclosure to such person or agency is needed to abate an active or
inactive methamphetamine lab, mistreatment of one or more minors in
violation of Minn. Stat. Section 609. 377 or .378, mistreatment of one or
more vulnerable adults in violation of Minn. Stat. Section 609.23 through
.233, or mistreatment of one or more animals in violation of Minn. Stat.
Section 343.21; or

(iii) if an owner or occupant of a unit has made an express or implied threat of
bodily harm, causing the inspector to be concerned for his or her welfare,
and the disclosure is made for the purpose of enabling one or more law
enforcement officers to accompany the inspector in the completion of the
inspection or the full performance of his or her duties.

Red Wing City Code (Minn.) § 4.31; subd. 1. (3) (2008).

25) The matter came before this Court pursuant to the following:

a) Plaintiffs' Motion for Partial Summary Judgment, filed April 1, 2009;

b) Defendants' Motion for Summary Judgment, filed May 6, 2009,

c) Plaintiffs' Motion for Summary Judgment, filed May 26,2009;

d) Defendants' Application for Administrative Search Warrant, filed May 5, 2009.

Parties' Arguments

26) Plaintiffs argue that the administrative warrant mechanism contained in § 4.31, subd.

1.3.(i) of the Red Wing City Code violates Article I, Section 10 of the Minnesota

Constitution. Specifically. Plaintiffs arglfe that Article I, Section 10 of the Minnesota

Constitution requires individualized probable cause to search occupied buildings pursuant

to administrative warrants.

27) Plaintiffs also argue that the City's administrative warrant application, made pursuant to

§4.31, subd. 1.3.(i) of the Red Wing City Code, should be denied as it fails to pass

minimum Federal Constitutional standards for housing inspections as established by the

United States Supreme Court.
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28)Plaintiffs further argue that the RDLC § 4.31, subd. 1 (3) (i) violates the right to

procedural due process under the Minnesota and Federal Constitutions as it fails to

provide citizens with notice of how they may challenge an administrative warrant

application.

29) The City also argues that the Plaintiffs lack standing.

30) The City argues that its administrative warrant application, made pursuant to § 4.31,

subd. 1.3.(i) of the Red Wing City Code, should be approved as it meets federal

constitutional standards for housing inspections as established by the United States

Supreme Court.

CONCLUSIONS OF LAW

1) The Court concludes that Plaintiffs lack standing to bring the claims alleged in the

McCaughtry and Stewart suits.

2) This Court lacks the authority to conclude that Art. I, Sec. 10 of the Minnesota

Constitution provides greater protection than the Fourth Amendment of the U.S.

Constitution by forbidding the use of administrative warrants to enter rental dwellings

without consent or that individualized probable cause is necessary to search occupied

buildings pursuant to an administrative warrant.

3) The City's Application for Administrative Warrants is not supported by probable cause.

ORDER

1) The City's Motion for Summary Judgment is hereby GRANTED in as much as the

Plaintiffs' claims are DISMISSED WITHOUT PREJUDICE.

2) The City's Application for Administrative Warrants is hereby DENIED.

3) The attached Memorandum is herby incorporated into this ORDER.
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BY THE COURT:

Dated: December 23 ,2009
Robert R. King Jr.
Judge of District Court

SUMMARY .JUDGMENT

The foregoing Conclusions of Law and Order hereby constitute the Judgment

of the Court.

Dated: December 23, 2009 BY THE COURT:

onne J. Black
Court Administrator
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MEMORANDUM

Standing

The reasoning in Judge Tunheim's decisions in the federal incarnations of the Stewart

case concerning the issue of Plaintiffs' standing remains instructive in the instant matter. In

granting Plaintiffs' motion to amend his decision to dismiss Plaintiffs' complaint without

prejudice by remanding the matter to state court, Judge Tunheim reasoned that although

remanding the case would likely result in "nearly identical standing obstacles in state court, a

clear majority of appellate courts read International Primate to require remand [under 28 U.S.C.

§ 1447(c)] even where further state court proceedings would be futile." Stewart v. City of Red

Wing, No. 06-4872, 5 (D. Minn. Aug. 6, 2008); citing Int'l Primate Prot. League v. Admins. of

Tulane Educ. Fund, 500 U.S. 72, 89 (1991). Judge Tunheim's decision to remand the matter to

state court was not based on any rationale that the Plaintiffs actually had satisfied their standing

requirements under state law, or that they would be able to. To the contrary, Judge Tunheim was

confident that the Plaintiffs lacked Article III standing. Id. at 6.

Since Judge Tunheim's decision dismissing the Plaintiffs' complaint without prejudice

and his decision remanding the matter to state court, none of the facts have changed materially,

despite the filing of the McCaughtry case. The cases relied upon by Judge Tunheim in both his

decisions are still good law for the propositions for which they were cited. The Plaintiffs have

correctly argued that on remand this Court is not bound by Judge Tunheim's decisions, including

his interpretation or application of either federal or state law. PIs. Memo. at 6 (Aug. 7, 2009);

(citing Ansalve v. State Farm Mut. Auto Ins. Co., 669 So.2d 1328,1332-33 (La. Ct. App. 1996);

Dahiya v. Talmidge Int 'l, Ltd., 371 F.3d 207, 210 (5th Cir. 2004); State by Ulland v. Int'l Ass 'n

of Entrepreneurs of Am., 527 N.W.2d 133, 136 (Minn. Ct. App. 1995).
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In reviewing Judge Tunheim's decisions, this Court never operated as if it were bound by

Judge Tunheim's decisions. Rather, this Court conducted an independent legal analysis and

concluded that Judge Tunheim's reasoning concisely summarized this Court's independent legal

analysis in the instant case.

In his opinion remanding Stewart to state court Judge Tunheim wrote that "[t]he standing

requirements under Minnesota law track the constitutional requirements under Article III applied

by this Court in dismissing plaintiffs' claims." Stewart v. City of Red Wing, No. 06-4872, at 5 n.

5 (D. Minn. Aug. 6, 2008). See, e.g., Riehm v. Comm'r of Pub. Safley, 745 N.W.2d 869, 873

(Minn. Ct. App. 2008); (citing Lujan v. Defenders of Wildlife, et. al, 504 U.S. 555, 560-61

(1992». The Riehm decision provides a useful summary of basic and well-settled standing

requirements under Minnesota law:

"Standing is a legal requirement that a party have a sufficient stake in a justiciable
controversy to seek relief from a court." Lorix v. Crompton Corp., 736 N.W.2d 619,624
(Minn. 2007). Standing is acquired if an appellant has suffered some "injury-in-fact." Id.
"An injury-in-fact is a concrete and particularized invasion of a legally protected
interest." Id. To establish standing, appellants "must demonstrate that they will suffer a
direct and personal harm resulting from the alleged denial of their constitutional rights."
See e.g. [Nordvick v. Comm'r of Pub. Safety, 610 N.W.2d 659, 662-63 (Minn. App.
2000)] .... Appellant must show that his claimed harm is personal, actual, or imminent;
traceable to respondent's challenged actions; and likely to be remedied by this court.
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).

745 N.W.2d at 873. Further, the requirement that a party must demonstrate an imminent harm

exists in Minnesota independently of Lujan. Prior to Lujan the Minnesota Supreme Court held

that "[t]o establish a justiciable controversy, [a party] must show a direct and imminent injury

...." State v. Colsch, 284 N.W.2d 839,841-42 (Minn. 1979).

This Court concludes that Plaintiffs have not suffered an injury that is actual or imminent.

Assuming that Plaintiffs continue to refuse to consent to the inspections, the City will need to file
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an Application for Administrative Warrants, and have it judicially approved, pnor to the

Plaintiffs suffering the imminent injury of an allegedly unconstitutional search.

This Court cannot conclude that the mere presence of an Application for Administrative

Warrants creates an imminent injury-such an argument is fatally hypothetical. This Court has

no intention of ever "rubber-stamping" any warrant applications, administrative or otherwise.

This Court always carefully reviews any warrant applications before it and only signs those that

are supported by probable cause.

Therefore, the Court declines to accept Plaintiffs' argument that the "seeds" of this

controversy are so ripe that they are practically falling off the vine. PIs. Memo. at 4 (Aug. 7,

2009). This Court concludes that it is extremely likely that the "seeds" of this controversy

would be so ripe as to be practically falling off the vine at a time after an Application for

Administrative Warrants had been granted, but prior to the execution of the warrant. The Court

can only conclude that this would be extremely likely because, per the plain language of the

RDLC, in deciding whether or not to grant an Application for Administrative Warrants, the

reviewing judge is specifically authorized to condition or limit the scope of the warrant as

appropriate. Thus, an Application for Administrative Warrants might possibly be approved in

such a manner that the controversy might not be so ripe as to be practically falling off the vine.

Plaintiffs argue that it is not practical to expect them to defend against a potentially

unlimited number of Applications for Administrative Warrants. PIs. Memo. at 4 (Aug. 7, 2009).

The Court shares this concern and does not desire to have the Plaintiffs continue to expend

significant time and resources fighting warrant applications. Nor does the Court desire to see

diminishing judicial resources squandered. However, this concern does not allow the Court to

confer standing where it does not exist.
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Additionally, as Judge Tunheim identified, Plaintiffs' claims under the Minnesota

Declaratory Judgment Act are subject to similar standing requirements. Stewart v. City of Red

Wing, No. 06-4872, 5, n.5 (D. Minn. Aug. 6, 2008). The Declaratory Judgment Act "does not

dispense with the necessary elements of justiciability." Cincinnati Ins. Co. v. Franck, 621

N.W.2d 270, 273-74 (Minn. Ct. App. 2001). The Declaratory Judgment Act requires "a direct

and imminent injury rather than a merely possible or hypothetical injury." Edina Cmty. Lutheran

Church v. State, 673 N.W.2d 517, 521-22 (Minn. Ct. App. 2004); (citing Kennedy v. Car/son,

544 N.W.2d 1, 6 (Minn. 1996». Therefore, the Court declines to adopt Plaintiffs argument that

standing is present because they are seeking a declaratory judgment.

The City argues that "[e]ven if standing were present, Plaintiffs' suit is properly

considered a facial attack, requiring Plaintiffs to prove that the ordinance is incapable of being

applied in a constitutional fashion." Defs. Memo. at 23 (Aug. 22, 2009). The City argues that

Plaintiffs have failed to carry this burden. The Plaintiffs counter that they have brought facial

and as-applied claims, and therefore that the Court does not need to examine the distinction. PIs.

Memo. at 7 (Aug. 7, 2009). As shall be discussed in greater detail below, the Court has denied

the City's application for an administrative warrant. Given the City's recent pattern of amending

the RDLC following judicial denials of Applications for Administrative Warrants, the Court

concludes that the interests of judicial economy are not served by considering the facial/as-

applied distinction to the current ordinance. The Court expects that the City will amend the

RDLC following this Court's decision to deny the current Application for Administrative

Warrants. Thereafter, any such analysis of the facial/as-applied distinction would become

outdated as the ordinance will have very likely changed.
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Although the Court has concluded that Plaintiffs lack standing, for purposes of judicial

economy, the Court shall consider the Plaintiffs' Minnesota Constitutional Claim.

Plaintiffs' Minnesota Constitutional Claim

The U.S. Supreme Court has previously held that the use of administrative warrants for

home inspections, as long as properly conducted, does not violate the Fourth Amendment.

10 of the Minnesota Constitution, as interpreted by the opinions of various Minnesota Courts,

Camara v. Mun. Court of San Francisco, 387 U.S. 523, 537-39 (1967). However, Plaintiffs

attempt to characterize Camera as a "sharp departure" from precedent and argue that Art. I, Sec.

provides greater protection than the Fourth Amendment and forbids the use of administrative

warrants to enter rental dwellings without consent. PIs. Memo. at 7, 13 (Aug. 7, 2009). Article I,

Sec. 10 of the Minnesota Constitution, which is textually identical to the Fourth Amendment,

reads as follows:

The right of the people to be secure in their persons, houses, papers, and effects against
unreasonable searches and seizures shall not be violated; and no warrant shall issue but
upon probable cause, supported by oath or affirmation, and particularly describing the
place to be searched and the person or things to be seized.

Plaintiffs argue that Minnesota "strongly protects the right of privacy and the right to be

free from unreasonable searches in one's home." PIs. Memo. at 7 (Aug. 7,2009); (citing State v.

Larsen, 650 N.W.2d 144, 147 (Minn. 2002); Thiede v. Town of Scandia Valley, 14 N.W.2d 400,

406 (Minn. 1944)). In Larsen, a conservation officer entered and inspected an ice house without

permission, and without suspicion that any laws were being violated. 650 N.W.2d at 146. The

Larsen Court concluded that the Defendant held a reasonable expectation of privacy in his fish

house which was violated when the officer entered without a warrant, permission, probable

cause, or other justification. Id. at 149. In Thiede, a town evicted a family from its home because

it did not want to provide public relief to the family. 14 N.W.2d at 219-225. The Thiede Court,
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citing the centuries old legal principle that "[e]very man's house is his castle," reiterated that the

"owner of a freehold cannot, without his consent, be removed therefrom to his legal settlement

for poor relief purposes in another municipality." Id. at 406.

The City does not dispute that Minnesota "strongly protects the right of privacy and the

right to be free from unreasonable searches in one's home." PIs. Memo. at 7 (Aug. 7, 2009).

Rather, Defendants argue the Minnesota Court of Appeals has adopted the standards set forth in

Camara. Defs. Memo. at 43 (Aug. 22, 2009).

Plaintiffs counter that no Minnesota appellate Court has ever adopted Camara's ruling or

interpreted the Minnesota Constitution to allow administrative warrants based on generalized or

area-wide probable cause, and that the Minnesota Constitution provides a unique guarantee of

home privacy above and beyond the protection the fourth amendment provides. Plaintiffs urge

the Court to apply this unique guarantee to the instant situation. Pis. Memo. at 7-8 (Aug. 7,

2009).

Plaintiffs further argue that "nowhere have courts held more frequently that the

Minnesota Constitution provides greater protection than the u.s. Constitution than in the area of

protection against unreasonable searches." Pis. Memo. at 8 (Aug. 7, 2009) (citing Kahn v.

Grifftn, 701 N.W.2d 815, 827 (Minn. 2005». In support of this argument, Plaintiffs cite several

cases and a concurring opinion from a Minnesota Supreme Court decision. In State v. Jordan

Justice Meyer wrote "[the Minnesota Supreme Court has] frequently recognized that privacy

rights are more broadly defined under the Minnesota Constitution than under the United States

Constitution." 742 N.W.2d 149, 159 (Minn. 2007) (Meyer, J., concurring).

In reaching her conclusion Justice Meyer referenced Kahn for the axiom that state

supreme courts can independently interpret and apply their own state constitution on issues such
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as search and seizure. Id. at 158. The City does not dispute that state appellate courts can

independently interpret and apply their own state constitution on issues such as search and

seizure. Rather, the City argues that no Minnesota appellate court has interpreted Art.l, Sec. 10

"[Minnesota] case law demonstrates that the Minnesota Supreme Court has established a
definite baseline for how we approach the task of interpreting a provision of the
Minnesota Constitution, especially when there is an identical or substantially similar
federal counterpart. To briefly summarize, we traditionally approach this task with
restraint and some delicacy. Moreover, we will not, on some slight implication and vague
conjecture, depart from federal precedent or the general principle that favors uniformity
with the federal constitution. But, when we reach a clear and strong conviction that there
is a principled basis for greater protection of the individual civil and political rights of our
citizens under the Minnesota Constitution, we will not hesitate to interpret the
constitution to independently safeguard those rights. On all occasions, we will exercise
our independent judgment as to how to interpret the Minnesota Constitution.

of the Minnesota State Constitution in a manner that would require individualized probable cause

to obtain an administrative warrant. Defs. Memo. at 44 (Aug. 22,2009).

Having referenced the axiom that state supreme courts can independently interpret and

apply their own state constitution on issues such as search and seizure, the Kahn Court discussed

the circumstances under which a court should do so.

701 N.W.2d at 828.

In State v. Carter, the Minnesota Supreme Court recognized that Minnesota Courts "are

free to offer protections under the Minnesota Constitution that are greater than those under the

United States Constitution." 697 N.W.2d 199, 210-11 (Minn. 2005) (citing Michigan v. Long,

463 U.S. 1032, 1041 (1983)). However, as the Carter Court further recognized, courts do not do

so cavalierly. Id. (citing State v. Wiegand, 645 N.W.2d 125, 132 (Minn. 2002)). Finally, the

Carter Court noted that "because language used in the Fourth Amendment and Article I, Section

10 of the Minnesota Constitution is identical, we consider the decision of the Supreme Court to
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be of 'inherently persuasive, although not necessarily compelling, force.'" Jd. (citing Wiegand,

645 N.W.2d at 132).

This Court is well aware that state courts may interpret state constitutions as offering

greater protection than the Federal Constitution. However, this Court is also aware that such

interpretations must not be made cavalierly. Carter, 697 N.W.2d at 210-211. Thus, the Court

has sought to maintain a "sense of restraint and some delicacy" in its analysis. Kahn, 701

N.W.2d at 828.

Returning to the Jordan case discussed above, Jordan involved a situation where

sheriff's deputies executed a nighttime search warrant at the Defendant's residence at

approximately 6:00 a.m. State v. Jordan, 742 N.W.2d 149, 151 (Minn. 2007). The Defendant

was not home at the time. Jd. A variety of contraband was seized as a result of the search. Jd. at

152. The Jordan Court concluded that Minn. Stat. §626.14 had been violated and held that the

purpose "of the statute is to protect the broader interest of a homeowner in the security of his

home, whether he is present or not." !d. at 154. The Jordan Court held that "under the Fourth

Amendment, Jordan had a reasonable expectation as a homeowner that his person, house, papers,

and effects would be secure against an unauthorized nighttime search and seizure, even though

he was not present during the search." Jd. at 158.

This Court finds the Jordan decision distinguishable from the instant case. First, the

Jordan Court only considered whether the Defendant's Federal Constitutional rights had been

violated. Secondly, the Jordan Court considered whether there was "sufficiently particularized

reason to justify a nighttime entry." Jd. at 152 (emphasis added). The Jordan Court spent a

significant amount of time discussing nighttime searches and noted that "it is difficult to imagine

a more severe invasion of privacy than the nighttime intrusion into a private home." Jd. at 158
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The administrative warrants in the instant matter would be carried out during normal

(citing Jones v. United States, 357 U.S. 493, 498 (1958)). In her concurring opinion, Justice

Meyer also recognized "that there is a greater intrusion upon an individual's privacy when a

nighttime search is executed." Id. at 158 (citing State v. Lien, 265 N.W.2d 833, 839-40 (Minn.

1978)).

business hours (9 a.m. to 4 p.m.) on regular business days by city inspectors. Red Wing City

Code (Minn.) § 4.31, subd. 1. (3) (k) (2008). Further, the occupants and landlords would have

advance notice of the search. Id. Law enforcement personnel would accompany inspectors only

if an owner or occupant made an express or implied threat of bodily harm to the inspector. Id.,

(Minn.) § 4.31, subd. 1. (3) (q) (iii) (2008).

The privacy interest that a property owner has in his or her own home is basically the

same between occupants of the rental properties in the instant case, and occupants of properties

subject to nighttime search warrants, as in the Jordan case.' However, a nighttime search warrant

carried out by armed law enforcement personnel, without any advance notice to a dwelling'S

occupants, where the occupants might be roused out of bed and forced to stand by in their

nightclothes, involves a significantly greater invasion of privacy than does a pre-announced

administrative warrant carried out by an unarmed city inspector during business hours.

Additionally, a nighttime warrant (or a daytime warrant) executed by police officers most

typically involves securing an individual (seizure) while the warrant is executed. During the

execution of an administrative warrant, an individual's personal liberty would not be so

drastically affected as during the execution of a nighttime search warrant. In other words, an

individual would be free to move about during the execution of an administrative warrant.

1 Arguably, tenants of rental properties have a lesser privacy interest because tenants of rental properties do not own the property and cannot
completely exclude their landlords from the property. Cardinal Estates. Inc. v. The City of Morris, No. CX-02-1505 at 3 (Minn.

Ct. App, Apr. 15,2003).

21



Returning to Justice Meyer's concurring opinion in Jordan, Justice Meyer wrote that she

"would interpret the word 'unreasonable' in the Minnesota Constitution to include, in addition to

a warrantless search without probable cause, searches conducted during the nighttime without

reasonable suspicion to support the need for a nighttime search." 742 N.W.2d at 159. She would

also "interpret the word 'house' in the Minnesota Constitution to expand a homeowner's

reasonable expectation of privacy to include, in addition to privacy in his person, privacy to

safeguard his home from unauthorized intrusion on his family and social guests." Id It is not the

place of this Court to apply the position contained in Justice Meyer's concurring opinion in

Jordan to the instant case because, among other reasons, this was not the opinion of the Jordan

Court.

In Carter, discussed above, based on the Defendant's criminal record, his association

with his brother who was suspected of criminal activity, and a report of "suspicious" activity at a

self-storage facility, police arranged, with the consent of the facility manager, for a dog-sniff.

697 N.W.2d at 203-204.The dog indicated that a controlled substance was present in the

Defendant's storage unit. Id. The police subsequently obtained search warrants for the

Defendant's home and the storage unit, and upon execution of the warrants recovered cocaine

and firearms. Id.

The Carter Court held that without the dog sniff there was not a sufficient basis to

support the issuance of the warrant. Id. at 206. The Carter Court concluded that while a drug-

detection dog sniff in the area immediately outside a self-storage unit is not a search under the

Fourth Amendment, it was a search under the Minnesota Constitution. Id. at 209-211. The

Carter Court held that reasonable, articulable suspicion was necessary to justify a dog-sniff

outside a person's storage unit under the Minnesota Constitution. Id. at 211.
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This Court finds that the holding in Carter does not support extending broader

constitutional protections under the Minnesota Constitution than under the Federal Constitution

in the instant case. The Carter Court specifically limited its holding "to sniffs of drug-detecting

dogs[,]" and recognized that there might be circumstances where governmental needs were

greater. Id. at n. 8. The Carter Court likened the privacy interest of Mr. Carter in his storage to

that of a garage. Id. Clearly, the tenant Plaintiffs in this case have a greater privacy interest at

issue because it is their personal dwellings that would be subject to the administrative warrants.

However, the intrusion on the tenant Plaintiffs' privacy rights would be significantly less as a
'C"'-

result of a search by a city inspector pursuant to an administrative warrant than an armed officer.

As previously discussed, the unarmed city inspector would appear, upon notice, to execute the

, warrant during regular business hours, and the individual would be free to move about during the

inspections.

In furtherance of their position, the Plaintiffs also cite the Minnesota Supreme Court's

holding in Ascher v. Comm'r of Pub. Safety that although suspicionless sobriety checkpoints

(where all drivers are stopped) are not violative of the Fourth Amendment, the use of such

checkpoints does violate Art. I, §10 of the Minnesota Constitution. 519 N.W.2d 183, 187 (Minn.

1994) (citing Michigan Dep't of State Police v. Sitz, 496 U.S. 444 (1990)).

In Ascher, the State Patrol and the Burnsville Police Department conducted a roadblock

to apprehend and deter drunk drivers. 519 N.W.2d at 184. Initially every vehicle was stopped, at

a site where there was a "high inciden[ ce] of DWI violations." Id. Later, due to unusually high

traffic every fourth car was stopped. Id. Nine hundred seventy-five vehicles were detained, on

average, for less than two minutes each. Id. The roadblock was divided into four screening areas.

In the final screening area two local television stations were filming what was going on. Id.
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The Defendant in Ascher failed field sobriety tests, refused to submit to an Intoxilyzer

test, and ultimately had his license revoked. Id.

The Ascher Court concluded that the United States Supreme Court's balancing approach

applied in Michigan Dep 't of State Police v. Sitz, seemed to focus on whether stops were

discriminatory. However, the Ascher Court reasoned that such an approach swallowed the

general rule that stops of motorists must be based on individualized suspicion. Id. at 186. The

Ascher Court wrote:

The real issue in this case is not, as some might phrase it, whether the police conduct in
question is reasonable in some abstract sense, nor is it whether the police procedure is in
some sense effective. Rather, the issue is whether the state has met its burden of
articulating a persuasive reason for departure from the general requirement of
individualized suspicion-as by showing, for example, (a) that it is impractical to require
the police to develop individualized suspicion and that a departure from the
individualized suspicion requirement will significantly help police achieve a higher arrest
rate than they can achieve using more conventional means of apprehending alcohol-
impaired drivers and (b) that this outweighs the interests of ordinary citizens in not
having their privacy or their freedom of movement interfered with by police investigators
who do not have any reason to suspect them of wrongdoing.

Id. After noting that it was quite possible that a substantial segment of society would willingly

submit to sobriety check points to get drunk drivers off the road, the Ascher Court held "that the

constitutional balance must be struck in favor of protecting the traveling public from even the

'minimally intrusive' seizures which occur at a sobriety checkpoint." Id. at 187.

This Court finds that the holding in Ascher does not support extending broader

constitutional protections under the Minnesota Constitution than under the Federal Constitution

in the instant case. First, much of the Ascher Court's discussion focuses on seizures rather than

searches. This Court reasons that a restraint on personal liberty (a seizure) is a greater intrusion

on a person's liberty interests than is a scheduled search of one's home. During such an

inspection tenants would be free to take phone calls, watch television, go outside to walk or

24



smoke a cigarette-in short, their personal liberty would not be restrained. Second, the conduct

at issue in the Ascher case was carried out by armed law enforcement personnel. The warrants in

this case would be executed by an unarmed city building inspector. Third, the presence of the

media made the searches and seizures in Ascher more intrusive. Finally, law enforcement

personnel in the Ascher case were specifically looking to make criminal apprehensions. In the

instant case, city inspectors would not be looking for criminal violations. To the contrary, there

are restrictions on what they can share with law enforcement personnel. Red Wing City Code

(Minn.) § 4.31, subd. 1. (3)(q) (2008). It is clear to the Court that being physically prevented

from moving freely by armed law enforcement personnel looking to make criminal

apprehensions, in the presence of news media, is a greater intrusion upon a person's privacy

rights than is an inspection of one's home by an unarmed city building inspector seeking to

assess compliance with a city's building code.

Plaintiffs also rely on the Minnesota Supreme Court's holding "that a warrant authorizing

the search of an attorneys office is unreasonable and, therefore, invalid when the attorney is not

suspected of criminal wrongdoing and there is no threat that the documents sought will be

destroyed." O'Connor v. Johnson, 287 N.W.2d 400,404 (Minn. 1970). The O'Connor Court

based its decision on both the Fourth Amendment and the Minnesota Constitution. Id.

Additionally, the majority of the 0 'Connor Court's opinion deals with attorney-client privilege

and work-product doctrines. Thus, this Court does not find the 0 'Connor decision to be

particularly useful in deciding the present matter.

Plaintiffs also rely on the Minnesota Supreme Court's holding that a short-term social

guest has a reasonable expectation of privacy in his host's home, and that the expectation was

violated, under both the Minnesota and Federal Constitutions, when officers searched a home
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where an underage drinking party was allegedly occurring, at around midnight, without first

obtaining a valid warrant or in the absence of exigent circumstances. In re B.R.K, 658 N.W.2d

565, 578-580 (Minn. 2003). In examining the applicable federal case law, the B.R.K Court

noted that "the issue of whether short-term social guests have a reasonable expectation of privacy

in their host's home[s] ... " had not been adequately addressed under the Fourth Amendment. Id

at 575. The B.R.K Court "conclude[d] that even if short-term social guests do not have a

reasonable expectation of privacy under the Fourth Amendment, their expectation is legitimate

under Art. I, Sec. 10 of the Minnesota Constitution." Id at 578.

The Court finds the B.R.K decision distinguishable from the present matter. First, the

decision does not clearly illustrate a situation where the Minnesota Constitution provides greater

protection to individuals than does the Federal Constitution. The B.R.K Court concluded that

the Defendant did have a reasonable expectation of privacy under the Fourth Amendment. Id at

576. Additionally, the B.R.K decision involved a search by armed law enforcement personnel,

who were at least partly motivated to effectuate criminal apprehensions of intoxicated minors.

Again, the pre-announced execution of administrative warrants by unarmed city inspectors, who

are limited in what they can share with law enforcement, performing the inspection during

regular business hours, is less intrusive than the search that occurred in B. R. K

Turning again to the Larsen decision, this Court finds Larsen distinguishable from the

instant case. First, the search in Larsen was unannounced. The searches in the instant case

would be announced and performed during regular business hours. Additionally, the Larsen

Court wrote about how the Minnesota Supreme Court had applied a balancing test in Ascher and

concluded that "the state failed to articulate a persuasive reason for dispensing with the usual

individualized suspicion requirement .... " 650 N.W.2d at 149. (citing Ascher, 519 N.W.2d at
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186-87). The Larsen Court concluded that "the public interest in preserving and protecting its

natural fish resource by permitting conservation officers to enter fish houses without probable

cause ... " was insufficient to justify a violation of the Defendant's constitutional rights. Id.

Clearly, in the instant case, the tenant's privacy interests in their homes are greater than an

individual's privacy interests in a fish house. However, the public interest at stake in the instant

case is clearly greater than the public interest at issue in Larsen.

The public interest at stake in the instant case is the "long-standing policy that cities and

municipalities have the power to impose and enforce minimum building standards on private

property." Cardinal Estates, Inc. v. The City of Morris, No. CX-02-1505 at 3 (Minn. Ct. App.

Apr. 15, 2003). (citing Camara, 387 u.s. at 535). Maintaining and improving the health and

safety of citizens must be at or near the top of any list of public interests. This Court recognizes

that ensuring compliance with city building codes is an important tool to maintain and improve

the health and safety of citizens. This is particularly the case with those citizens who are not

sophisticated enough to ensure that landlords voluntarily comply with building codes.

This Court is aware of two instances where the Minnesota Court of Appeals has

addressed the issue of the use of administrative warrants to search rental properties in the

absence of landlord or tenant consent. In re the Search Warrant of Columbia Heights v. Bennie

Rozman, d/b/a Lynde Investments, 586 N.W.2d 273 (Minn. App. 1999); Cardinal Estates, No.

CX-02-1505. Both decisions discussed Camara, but neither analyzed the issue within the

Minnesota Constitutional framework.

In Rozman, the City of Columbia Heights enacted a Housing Maintenance Code to ensure

that rental units were in satisfactory condition. 586 N.W.2d at 275. The relevant provision, as

amended in 1994, reads as follows:
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If an owner, occupant, or other person in charge of a dwelling, dwelling unit or of a
multiple dwelling fails or refuses to permit free access and entry to the structure or
premises, or any part thereof, for an inspection authorized by this Ordinance, the
Enforcement Official may, upon a showing that probable cause exists for the inspection
or for the issuance of an order directing compliance with the inspection requirements of
this section with respect to such dwelling, dwelling unit or multiple dwelling, petition and
obtain an order to inspect and/or search warrant from a court of competent jurisdiction.

Columbia Heights Housing Maintenance Code (Minn.) § 5A.302(1) (1994).

The factual situation in Rozman involved a landlord who had his rental license revoked

after he refused to allow inspections of rental property in March of 1997. After the city agreed to

The Rozman decision is clearly not "on all fours" with the instant matter. The primary

obtain either tenant consent or administrative search warrants, the landlord assisted the city in

July of 1997 in carrying out the administrative search warrants. Violations were found in some

rental units. Again with the assistance of the landlord, the city conducted re-inspections in

October and November of 1997. The city sought more re-inspections in December of 1997 for

the remaining violations following the October and November re-inspections. The Landlord did

not assist with these December re-inspections and the landlord was ultimately found to be in civil

contempt. 586 N.W.2d at 275.

issue before the Rozman Court was whether the district court abused its discretion by finding the

Appellant in contempt. Id. Appellant argued that the warrants were invalid for lack of statutory

authorization and that Camara merely "provided guidance for legislative enactment of statutes

authorizing administrative search warrants." Id. The Rozman Court opined that Camara did not

require that administrative standards be set by statute. Id. at 276. Thus, the Rozman Court

seemed to indicate it was following (or would follow) the holding in Camara. However, in the

very next sentence the Rozman Court differentiated the situation before it from Camara by

noting that its case dealt with "re-inspections of particular structures where code violations had
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already been identified." Id. Appellant also argued that the warrants were lacking probable cause.

Id. The Rozman Court indicated that pursuant to Camara, probable cause for administrative

warrants may be based on mere "passage of time," and the re-inspection warrants in the matter

before them fell "easily within that standard of probable cause." Id.

Thus, Rozman did not explicitly adopt the holding in Camara. However, the Rozman

Court did seem to craft its decision within the Camara framework, including referencing

Camara as providing the "basic authority for administrative search warrants .... " Id. at 275.

The proposed administrative warrants before this Court clearly lack the particularized concerns

of the re-inspections in Rozman. However, the Rozman Court did indicate that pursuant to

Camara, probable cause for administrative warrants may be based on mere "passage of time." Id.

at 276. Finally, the Rozman Court did not address the issue of administrative warrants used to

search rental properties to ensure code compliance within the context of the Minnesota

Constitution.

In Cardinal Estates, the City of Morris enacted an ordinance that granted city appointed

inspectors "the authority to enter any building, at reasonable times and upon five (5) days written

notice to the tenant ... to ensure compliance with city building code standards." No. CX-02-

1505 at 1. The ordinance did not specifically authorize inspectors to obtain search warrants. Id.

The tenants in Cardinal Estates specifically requested that their landlord not provide

access to city inspectors. Id. at 2. Access was not provided and warrants were obtained. Id. The

tenants unsuccessfully argued that because the ordinance did not authorize a warrant remedy, the

warrants obtained were invalid. Id. The Cardinal Estates Court noted both that the ordinance

was subject to the Fourth Amendment and that Camara did not "require that a warrant procedure

be written into the language of a city building inspection ordinance." Id. at 1-2. The Cardinal
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Estates Court did not explicitly adopt the holding in Camara. Such an official adoption is best

made by the Minnesota Supreme Court. However, The Cardinal Estates Court did clearly follow

the Camara holding in reaching its decision. The precedential value of Cardinal Estates is of

limited value in deciding the instant case as is an unpublished decision. Additionally, Cardinal

Estates did not address the issue of whether the Minnesota Constitution provides broader

protection than the Fourth Amendment.

Plaintiffs would have this Court extend the protections guaranteed by Art. I, Sec. 10 of

the Minnesota Constitution further than any Minnesota Court has done to date. The City

correctly argues that "where the Supreme Court has not expanded the protections of the

Minnesota Constitution to a particular type of case, lower courts have no authority to interpret it

more broadly. Def.'s Memo. 45 (Aug. 22, 2009) (citing State v. Rodriguez, 738 N.W.2d 422,432

(Minn. App. 2007); Terault v. Palmer, 413 N.W.2d 283,286 (Minn. App. 1987)).

Given the forgoing analysis, this Court lacks the authority to conclude that Art. I, Sec. 10

of the Minnesota Constitution provides greater protection than the Fourth Amendment of the

U.S. Constitution by forbidding the use of administrative warrants to enter rental dwellings

without consent or that individualized probable cause is necessary to search occupied buildings

pursuant to an administrative warrant.

By way of editorial commentary, this Court notes that it is entirely possible that the

Minnesota Supreme may interpret Art. I, Sec. 10 of the Minnesota Constitution in such a way as

to provide greater protection than the Fourth Amendment by forbidding the use of administrative

warrants to enter rental dwellings without consent or that individualized probable cause is

necessary to search occupied buildings pursuant to an administrative warrant. By the conclusion

of this litigation, and in the absence of legislative intervention, this Court fully expects that the
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Minnesota Supreme Court will have at least been presented with the opportunity to consider the

issue.

The Court shall now consider whether the Application for Administrative Warrants in the

instant case meets minimum Federal Constitutional standards for housing inspections as

established by Camara.

Plaintiffs' Federal Constitutional ClaimJDefendant's Warrant Application

Plaintiffs argue initially that Camara is not supported by a plain reading of the Fourth

Amendment. While this Court tends to believe that Camara was wrongly decided and that the

Fourth Amendment is more protective of private property rights than provided for in Camara,

the Court recognizes that a trial court's disagreement with United States Supreme Court

precedent, on a question of Federal law, is irrelevant. As Judge Blakely previously noted,

Camara is the landmark decision on the Fourth Amendment as it relates to residential rental

inspection programs. McCaughtry, et al. v. City of Red Wing, 25-CV--08-1856, 7 (Minn. Dist.

Ct., May 19,2008). Thus, the Court must consider both sides' arguments concerning whether the

City's Application for Administrative Warrants ought to be approved within the Camara

framework.

Plaintiffs argue that the current version of the RDLC is unconstitutional because it fails to

meet the Federal Constitutional standards for housing inspections as established by the Camara

Court. PIs. Memo. at 16 (Aug. 7, 2009). In other words, Plaintiffs argue that the present

Application for Administrative Warrants is not supported by probable cause.

the City argues that a legitimate government interest exists to conduct the searches and

that the RDLC satisfies the requirement for reasonable administrative standards. Defs. Memo. at

53-55 (Aug. 7, 2009). Additionally, the City argues that the current incarnation of the RDLC
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adequately protects the Plaintiffs' privacy interests and property rights. Defs. Memo. at 55-57

(Aug. 7, 2009). In other words, the City argues that the present Application for Administrative

Warrants is supported by probable cause.

Judge Blakely has previously summarized the holding in Camara as follows:

Camara held that searches for purposes of enforcing rental dwelling license codes must
be reasonable and must be conducted pursuant to a warrant supported by probable cause.
Camara, 387 U.S. at 534. Whether or not the search is reasonable is determined by
weighing the need to search against the invasion the search entails. Id at 537. Probable
cause in the context of administrative warrants for residential rental inspection regimes
need not be based upon individualized findings related to a particular structure. Camara,
387 U.S. at 535-36; Rozman 586 N.W.2d at 275-76. Probable cause is instead based
upon a standard of reasonableness.i Id "Probable cause to issue a warrant to inspect
must exist if reasonable legislative or administrative standards for conducting an area
inspection are satisfied with respect to a particular dwelling." Id "Such standards,
which will vary with the municipal program being enforced, may be based upon the
passage of time, the nature of the building (e.g., a multifamily apartment house), or the
condition of an entire area." Id 3

McCaughtry, et al. v. City of Red Wing, 25-CV-08-1856, 7-8 (Minn. Dist. Ct., May 19,2008).

As Judge Blakely concluded, this Court concludes that the City has demonstrated that a

valid public interest exists to conduct the searches. The record makes it clear that much of the

rental housing in Red Wing is aging, that some of the properties have never been inspected

internally, and that an external inspection is insufficient to determine internal conditions. The

exact internal condition of these rental properties is unknown, but what is known is that not all

tenants are sophisticated enough to compel their landlord to comply with the applicable building

2 In this type of analysis, there are actually two requirements of reasonableness, the general requirement contained
in the Fourth Amendment, and the second requirement made part of the probable cause analysis by Camara. There
seems to be no substantive difference between the two reasonableness requirements, and subsequent cases have
blended them together into a single, over-arching analysis. "But reasonableness is still the ultimate standard. If a
valid public interest justifies the intrusion contemplated, then there is probable cause to issue a suitably restricted
search warrant." Camara, 387 U.S. at 539.
3 While time impacts rental housing conditions, time also impacts the framework within which area inspections are
conducted. In Camara, the court was presented with a vintage 1960's housing code imbued with limited paper data
COl!ffication, narrow quasi-governmental data dissemination, and non-integrated data use. Although misdemeanor
criminal prosecutions with the risk of90 day jail sentences was present in Camara, the precise nature, extent, and
duration of invasion at issue in this case did not exist in Camara.
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codes-thus jeopardizing their safety. See, Cardinal Estates, Inc. v, The City of Morris, No. CX-

As Judge Blakely also identified, the "need to conduct internal structure searches of all

02-1505 (Minn. App. Apr. 15, 2003). Thus, the need for internal inspections to ensure code

compliance is significant.

rental units may be somewhat mitigated by the absence of clarity between the defined search

zones and the age of rental stock found therein, the factor that appears to have been the primary

or sole justification for the RDLC inspection protocoL" McCaughtry, et al. v. City of Red Wing,

25-CV-08-1856,9 (Minn. Dist. Ct., May 19, 2008). Still, the need is significant and "the only

effective way to seek universal compliance with the minimum standards required by municipal

codes is through routine periodic inspections of all structures." Camara, 387 U.S. at 535-36.

However, determining that a valid public interest to conduct the searches exists is not the

end of the Court's analysis. To determine whether the warrants the City asks the Court to issue

are reasonable and supported by probable cause (and thus whether the Court may grant the

Application for Administrative Warrants), the Court must weigh the public interest against the

invasion the search would entaiL

In denying the City's previous application Judge Blakely expressed significant concerns

about privacy interests stemming from the dissemination of data collected during the inspections.

This Court shares Judge Blakely's concerns. Thus, the Court is left to determine whether the

amended RDLC satisfies its concerns about privacy interests stemming from the dissemination

of data collected during the inspections. For the reasons discussed below, this Court concludes

that these privacy concerns are not adequately addressed by the amended RDLe.

Regarding privacy concerns, the current RDLC reads as follows:

(q) The City will not share information regarding the condition of the unit or
its occupants obtained through inspections conducted pursuant to this Section
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with any current member of the Red Wing Police Department or any law-
enforcement agency of another jurisdiction, or enable their discovery by such
person or agency, unless

(i) such disclosure is required by law, or

(ii) such disclosure to such person or agency is needed to abate an active or
inactive methamphetamine lab, mistreatment of one or more minors in
violation of Minn. Stat. Section 609. 377 or .378, mistreatment of one or
more vulnerable adults in violation of Minn. Stat. Section 609.23 through
.233, or mistreatment of one or more animals in violation of Minn. Stat.
Section 343.21; or

(iii) if an owner or occupant of a unit has made an express or implied threat of
bodily harm, causing the inspector to be concerned for his or her welfare,
and the disclosure is made for the purpose of enabling one or more law
enforcement officers to accompany the inspector in the completion of the
inspection or the full performance of his or her duties.

Red Wing City Code (Minn.) § 4.31 subd. 1. (3) (q). (2008). The Court's concern with this

provision is three-fold. First, the City is not prohibited from sharing information (other than

when disclosure is required by law) with former members of the Red Wing Police Department or

any law-enforcement agency of another jurisdiction. This may seem a trivial concern at first

blush. However, it is this Court's experience that law-enforcement is a closely-knit community,

and remains so even when law-enforcement personnel retire. Thus, retired officers might obtain

information from inspectors and share this information with current members of the Red Wing

Police Department. Second, the Goodhue County Sheriff s office is arguably not covered by this

restriction as it is not the Red Wing Police Department and is arguably a law-enforcement

agency of the same (not a different) jurisdiction. Third, and most importantly, the Court is

concerned that there are no limitations on how the City shares data with non-law-enforcement

agencies. These non-law-enforcement agencies could potentially share information with law-

enforcement agencies that the City would otherwise be prohibited from sharing information with.

Additionally, the Court shares the Plaintiffs' concerns that the scope of the RDLC is

overly broad in that it grants inspectors too much discretion in deciding whether or not to search
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cabinets and closets. Cabinets and closets often contain items of an intrinsically personal nature,

often as personal (or even more personal) than medicine cabinets, containers, and drawers, which

inspectors are prohibited from opening at all, absent tenant consent. Regarding the search of

cabinets and closets, the current RDLC reads as follows:

(n) Inspectors are authorized to open cabinets (other than medicine cabinets) or
closets only when it is reasonably necessary in order to inspect for the existence
of one or more conditions that violates the HMC, or when the cabinets or closets
are opened with the consent of the tenant (for areas inside the unit) or the landlord
(for areas inside the building but outside a tenant's unit, and areas inside an
unoccupied unit)

Red Wing City Code (Minn.) § 4.31 subd. 1. (3) (n). (2008).

The Court concludes that the warrant application submitted by the City does not, III

present form, contain reasonable standards controlling the use and dissemination of the data

collected during RDLC inspections to adequately protect the privacy of the citizens subject to

inspection. Additionally, the scope of the RDLC is overly broad in that it grants inspectors too

much discretion in deciding whether or not to search cabinets and closets. The Court concludes

that the invasion the search entails outweighs the public interest at stake. Therefore, the warrant

application presently before the Court is not reasonable. Thus, Camara-type probable cause has

not been established. The Court cannot sign a warrant that is not supported by probable cause.

Although the Court has concluded that Plaintiffs lack standing, and has denied the City's

Application for Administrative Warrants, the Court shall very briefly consider the Plaintiffs'

procedural due process claims in the interests of judicial economy.

Plaintiffs Pmcedural Due Process Claims

Plaintiffs argue that RDLC § 4.31, subd. 1. (3) (i) violates the right to procedural due

process (t5oth under the Minnesota and U.S. Constitutions) as it fails to provide citizens with
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notice of how they may challenge an administrative warrant application. Judge Blakely has

already adequately addressed these claims:

Although the procedure necessary for obtaining an administrative warrant is not clearly
set out by either statute or court rule in Minnesota, the City attempted to notify all
affected parties of the proceedings herein by mailing of a summons. [4] The parties asked
for some direction in how these matters should move forward procedurally. While the
Court will not give advisory opinions, the method currently at issue here, which now
includes consolidated proceedings for injunctive relief, appears to safeguard the due
process rights of all involved. By notice to the affected parties of these proceedings, the
affected parties are having their concerns heard in a prospective rather than retrospective
manner, and any objections may hereafter be raised within a single court file.e]
Furthermore, unlike some criminal warrants, there is no need for secrecy in an
application for an administrative warrant. With advance notice of an upcoming search,
the subject of a criminal warrant may destroy the evidence sought to be uncovered by the
warrant. In the context of the RDLC, if the subject of the administrative warrant
"destroyed" the "evidence" purportedly sought by the warrant, those involved would
benefit, because this would mean the landlord remedied the possible violation prior to the

. inspection.

Following the Court's dismissal of the Plaintiffs' claims there is an absence of

McCaughtry, et al. v. City of Red Wing, 25-CV -D8-1856, 4, 5 (Minn. Dist. Ct., May 19, 2008).

"consolidated proceedings for injunctive relief' as identified by Judge Blakely. This does not,:"' ...-~ ... -

change the Court's analysis. When the City submits its next Application for Administrative

Warrants the Plaintiffs will receive notice and will be able to appear and oppose the Application

as they have done three times already. Should the Court grant the Application the Court fully

expects that the Plaintiffs will then file a new claim for injunctive relief, arguing that they are

now suffering an imminent injury. At that point in time "consolidated proceedings for injunctive

relief' will again be present. In reaching the Plaintiffs' procedural due process challenges the

4 In Search Warrant of Columbia Heights v. Rozman, 586 N.W.2d 273 (Minn. App. 1998), the Court found that the
courts have the inherent power to issue administrative warrants without the need for specific statutory authorization.
Rozman discussed, but did not decide, whether Minn. R. Gen. Prac. 3.01 and 3.02, governing applications for ex
parte relief apply to administrative warrant applications. Here, the City has actually notified the affected parties ofthe proceedings.

5 Furthermore, contested hearings would likely not become too significant of a burden on the court because probable
cause for the administrative warrants is determined on a generalized rather than individualized basis.
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Court has considered the balancing test established by the United States Supreme Court in

Matthews v. Eldridge. 424 U.S. 319 (1976).

The Court agrees with the City's argument that the "abundant process" that has been

provided to the Plaintiffs in these proceedings adequately protects the Plaintiffs' due process

rights in the absence of "defined process." Defs. Memo. at 52 (Aug. 7,2009). The Court cannot

issue an advisory opinion advising the City to introduce "defined process" into the next

incarnation of the RDLC. The Court is not certain that such action would entirely satisfy the

Plaintiffs' concerns. The Court also agrees with the City that requiring the City to wait to file an

Application for Administrative Warrants until the Minnesota Legislature or Supreme Court

promulgated statutes or rules on the appropriate process would result in undue prejudice to the

City. This is especially the case in light of the Camara decision which presently does not appear

to (presently) conflict with the Minnesota Constitution.

37



State of Minnesota
Goodhue County

District Court
First Judicial District

Court File Number: 25-CV-08-1104j
Case Type: Civil OtherlMisc.

JOHN MICHAEL BAKER
GREENE ESPEL
200 S 6TH ST STE 1200
MINNEAPOLIS MN 554021415

Notice of:

~

Filing of Order
X Entry of Judgment

Docketing of Judgment

CITY OF RED WING vs TERRY AMYX, Robert Yeary, Peggy Yeary, Occupant of 742 2 McSorley
Street, Zelda Copley et. al.

You are hereby notified that the following occurred regarding the above-entitled matter:

~

An Order was filed on December 23,2009.
X Judgment was entered on December 23,2009.

You are notified that judgment was docketed on
at in the amount of $ . Costs and interest will accrue on this
amount from the date of entry until the judgment is satisfied in full.

Dated: December 23,2009 Yvonne J. Black
Court Administrator
Goodhue County District Court
454 West Sixth Street
Red Wing MN 55066
651-267-4800

cc: TERRY AMYX; Robert Yeary; Peggy Yeary; Zelda Copley; Steve D. Bee;
Dorothy A. Danielson; CRAIG DANIELSON; Michael Danielson; TRIS
DANIELSON; Luanne Halpaus; Guy Thompson; Bridgett M. Stockwell; David S.
Hanson; Ruth A. Hanson; David A. Bunch; Debra Schmitz; Jose Hemendez;
Benjamin Silvono; Hans G. Tofte; Melissa M. Almsted; Sheri Zimmerman; Caya
L. Johnson; David J. Reuter; LEE UPTON MCGRATH; Dana Berliner; Theodore
G Seifert; Rodney Hauschildt; Mark A Herzog; Tim Hinz; John Indermill; Mark
Weigenant; Chris Nordenskjold; Roger F Ryan; Todd V Siewert; Virgil Elmer
Siewert; David L Swanlund; Ken Pate; Sue Kelmer; Nicholas Richter; JENNIFER
KRAUSE; Stacy Bergharnmer; Fadumo Mohamud; Linda Deweese; Mistie Hove;
Matthew Hannafin; Paul Mews; Dayle Chamecki; Wayne Nehring; Mary Nehring;
Daniel Olson; Jonathan Munn; Nancy Dack; LeAnn Garstka; David Tyler
Johnson; Barbara Yara; Kari Voth; Richard Ader; Kim Krie; Ronald Christianson;

MNCIS-CIV-142 STATE Notice Rev. 12/2003



Filix Daubige; CHRISTOPHER MICHAEL ANDERSON; JAN PETERSON;
Kindra Schultz; Sharleen Anderson; Occupant of 135 3rd Street E; Danelle
Nelson; Lisa Halverson; Daniel Klemm; Sarah Klemm; Bob Lyng; Occupant of
1052 Putnam Ave unit 1; Occupant of 1903 W 5th Street unit 1; Occupant of306
4th Street unit 1; Occupant of 306 4th Street unit 2; Occupant of 306 4th Street
unit 4; Occupant of603 Park Street N; Occupant of710 4th Street W; Occupant of
712 4th Street W.; Occupant of712 - 1/2 4th Street W; Occupant of 1209 4th
Street W

A true and correct copy of this Notice has been served by mail upon the parties named herein at the last
known address of each, pursuant to Minnesota Rules of Civil Procedure, Rule 77.04.
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